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HEADLINES !
HOUSTON CHRONICLE

April 23, 2013

Saving Texas water with land trusts

Austin American Statesman
April 25, 2013

Water infrastructure financing 
in jeopardy in Texas House

Dallas morning news
June 13, 2013

Supreme Court denies Texas’ 
claim to Oklahoma water for 

Tarrant district

Fort Worth Star-Telegram
June 3, 2013

Opposition Forming to Massive Texas Water Plan





EMERGING ISSUES

 Maintain separate laws for groundwater 
surface water or develop law recognizing 
hydrologic connection?

 Rule of capture or regulate groundwater?
 Vested property rights in groundwater?
 Use water before it reaches the Gulf or 

protect instream flows?



EMERGING ISSUES

 Will the Endangered Species Act trump 
Texas water law?

 Continue to plan based on 1950s drought 
of record or on current drought?

 Allocate surface water on the basis of use 
rather than date priority?

 What water is too salty to protect?



EMERGING ISSUES

 The water-energy nexus; how will the 
State plan for growth?

 Transferring water between communities; 
is it time to breach the barriers?

 Putting our money where our mouth is; will 
the State Water Plan be financed?



PRIMER: SURFACE WATER AND
GROUNDWATER – DUAL LEGAL SYSTEM



HYDROLOGIC CYCLE



 State water =
 Surface water
 Underground rivers and streams
 Underflow of rivers and streams

 State water referred to as 
surface water

 Groundwater = 
Underground water that is 
not State water

THE LAW: SURFACE WATER AND
GROUNDWATER



THE LAW: SURFACE WATER AND
GROUNDWATER

 “Surface” water is regulated by the State
 TCEQ has jurisdiction
 First in time, first in right
 Statewide adjudication
 Most river basins are fully appropriated



THE LAW: SURFACE WATER AND
GROUNDWATER

 Groundwater is regulated by local 
groundwater conservation districts

 Most areas of State with usable quantities 
of groundwater are in a district

 In areas without a district, allocation is 
through rule of capture

 Each district has its own regulations





GROUNDWATER AS A VESTED PROPERTY RIGHT: 
EDWARDS AQUIFER AUTHORITY V. DAY

The holding:

“We decide in this case whether land
ownership includes an interest in
groundwater in place that cannot be taken
for public use without adequate
compensation guaranteed by article I,
section 17(a) of the Texas Constitution.
We hold that it does.”



GROUNDWATER AS A VESTED PROPERTY RIGHT: 
EDWARDS AQUIFER AUTHORITY V. DAY

The Court saw no reason why groundwater ownership should 
be different from oil and gas, stating:

“In our state the landowner is regarded as having 
absolute title in severalty to the oil and gas in place 
beneath his land. The only qualification of that rule of 
ownership is that it must be considered in connection 
with the law of capture and is subject to police 
regulations.”



PROTECTION OF ENVIRONMENTAL FLOWS

 Instream flows and environmental flows = 
e-flows

 Water in rivers, streams, and lakes
 Water inflows to bays and estuaries

Flowing water is needed to maintain their 
functions, uses, and benefits to people, 

fish, and wildlife



PROTECTION OF ENVIRONMENTAL FLOWS

Senate Bill 3 in 2007

 Moves the State from permit-by-permit 
protection 

 Flow standards for complete river and bay 
systems
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PROTECTION OF ENVIRONMENTAL FLOWS

Senate Bill 3 in 2007
The intent of the Senate Bill 3 process is to address three 
major questions:

•How much water is needed to sustain a sound ecological 
environment in the state's rivers and estuaries?

•How can this water be protected?

•What is the appropriate balance between water needed to 
sustain a sound ecological environment and water needed 
for human or other uses?



THE ENDANGERED SPECIES ACT
AND TEXAS WATER RESOURCES

Edwards Aquifer Authority Recovery 
Implementation Plan (RIP)

 “Whooping Crane” Case

On the Horizon



THE ENDANGERED SPECIES ACT AND TEXAS
GROUNDWATER

EAA RECOVERY IMPLEMENTATION PLAN

Senate Bill 3 in 2007
Habitat Conservation Plan
Manage Edwards Aquifer
Protect Listed Species



THE ESA AND TEXAS SURFACE
WATER

THE ARANSAS PROJECT V. SHAW

Federal Court - March 3, 2010
Guadalupe and San Antonio River 

systems and Guadalupe River Basin
 “Whooping Crane” lawsuit



THE ESA AND TEXAS SURFACE
WATER

THE ARANSAS PROJECT V. SHAW

 Invalidate TCEQ water diversion 
rules

Stop diversions
Stop diversion permits
Obtain ESA permit



THE ESA AND TEXAS SURFACE
WATER

THE ARANSAS PROJECT V. SHAW

 A federal district court ruled that the TCEQ 
must stop permitting because of the effect 
on the endangered whooping crane.

 An accelerated appeal was taken to the 
Fifth Circuit, which stayed the decision.

 Briefing finished
 Oral argument August 8



ESA CLIMATE CHANGE CLAIMS AND TEXAS
WATER



ESA CLIMATE CHANGE CLAIMS AND TEXAS

WATER
 Wild Earth Guardians petition – list 9 species 

of mussels
 5 species of mussel occur in Texas in  

Nueces, San Antonio, Guadalupe, Colorado, 
Brazos river basins

 In 2011, US Fish and Wildlife Service 
determined that 5 Central Texas mussel 
species warrant protection

 At this time, listing is precluded by higher 
priority listing actions 

 TPWD added to threatened species list



ESA CLIMATE CHANGE CLAIMS AND TEXAS

WATER



ESA CLIMATE CHANGE CLAIMS AND TEXAS

WATER



ESA CLIMATE CHANGE CLAIMS AND TEXAS

WATER



ESA CLIMATE CHANGE CLAIMS AND TEXAS

WATER



ESA CLIMATE CHANGE CLAIMS AND TEXAS

WATER



DROUGHT OF RECORD

 October 4, 2011
 97% of Texas in extreme or exceptional drought
 Included all or part of all counties in Texas

 February 21, 2012
 37% of Texas in extreme or exceptional drought
 Includes all or part of 124 counties in Texas

 July 2013
 57% of Texas in extreme or exceptional drought



DROUGHT OF RECORD



DROUGHT OF RECORD

July  9, 2013



ALLOCATION OF SURFACE WATER
RIGHTS IN TIMES OF DROUGHT

 TCEQ’s actions are guided by the 
Priority Doctrine
 “First in time, first in right”
Superior rights:  domestic & livestock uses

 During 2011, 15 senior calls resulting in 
over 
1,200 water right holders suspended



ALLOCATION OF SURFACE WATER
RIGHTS IN TIMES OF DROUGHT

 TCEQ stopped issuing 
temporary water right 
permits in affected 
basins

 Suspended water 
rights have not 
included 
junior municipal or 
power generation uses



ALLOCATION OF SURFACE WATER
RIGHTS IN TIMES OF DROUGHT

 Curtailment Rules

 Texas Farm Bureau Lawsuit

 LCRA curtailment of rice farmers’ 
“interruptible” water supply



ALLOCATION OF SURFACE WATER
RIGHTS IN TIMES OF DROUGHT: 
CURTAILMENT RULES

 Apply to areas without a watermaster
 Allow TCEQ Executive Director to issue temporary 

orders that suspend the prior appropriation system
 Use the following order of use preferences:

 domestic and municipal 
 agricultural and industrial 
 mining
 hydroelectric power 
 navigation 
 recreation 
 other beneficial uses



ALLOCATION OF SURFACE WATER RIGHTS IN
TIMES OF DROUGHT: TEXAS FARM BUREAU

LAWSUIT

 The TCEQ issued an order suspending certain 
water rights in the Brazos River basin due to a call 
by Dow Chemical.

 The order prompted the Texas Farm Bureau and 
two farmers to file a lawsuit seeking to enjoin its 
enforcement and to invalidate the May 2012 
curtailment rules.

 The suit was heard in Travis County District Court, 
which held the rules were invalid.

 The TCEQ is appealing the decision.

Texas Farm Bureau, et al. v. TCEQ 



ALLOCATION OF SURFACE WATER RIGHTS IN TIMES
OF DROUGHT: TEXAS FARM BUREAU LAWSUIT

Judge Jenkins found:
 The rules exceed TCEQ’s authority because 

exemption of preferred uses is not part of the 
priority of water rights established by Water 
Code 11.027

 TCEQ’s police power nor any general authority 
to protect public health, safety, or welfare does 
not authorize exemption of junior water rights 
from a priority call 

Texas Farm Bureau, et al. v. TCEQ 



ALLOCATION OF SURFACE WATER RIGHTS IN
TIMES OF DROUGHT: LCRA CURTAILS RICE
FARMERS

Simplified Summary:
• LCRA holds rights to much of the water in the Basin
• Water is provided to many downstream users under 

water supply contracts
• These contracts are “firm” and “interruptible”
• Rice farmers hold interruptible contracts
• LCRA’s practice has been to honor those contracts even 

when it means requiring firm contract holders to use 
drought restrictions



ALLOCATION OF SURFACE WATER RIGHTS IN
TIMES OF DROUGHT: LCRA CURTAILS RICE
FARMERS

Simplified Summary (continued):
• LCRA is operating under an emergency drought relief 

order requested by LCRA and approved by the TCEQ.
• Because of the ongoing drought, for the second year 

LCRA has not released Highland Lakes water to most 
downstream farmers in 2013. 

• The trigger level contained in the emergency drought 
relief order is when the combined storage of lakes Travis 
and Buchanan is less than 850,000 acre-feet.



ALLOCATION OF SURFACE WATER RIGHTS IN
TIMES OF DROUGHT: LCRA CURTAILS RICE
FARMERS

Simplified Summary (continued):
• LCRA has proposed changes to its Water Management 

Plan
• The TCEQ staff initially recommended approval of 

LCRA’s proposed Water Management Plan for lakes 
Travis and Buchanan. 

• Based on comments, the TCEQ delayed Commission 
consideration, re-opened comment period, asked LCRA 
for more recent data, and anticipates 10 month delay to 
collect and analyze data



TOO SALTY TO PROTECT? OCEAN AND
BRACKISH WATER DESALINATION

Definitions of freshwater and degrees 
of saline water differ depending on 
goal of regulations

Use of non-specific terms to describe 
what quality of groundwater should 
be protected



TOO SALTY TO PROTECT? OCEAN AND
BRACKISH WATER DESALINATION

Groundwater or underground water
Fresh water
Underground source of drinking water

Usable quality water
Brackish water
Salt water

Saline water
Brine



THE WATER-ENERGY NEXUS

Water needed to produce energy

Energy needed to supply water



THE WATER-ENERGY NEXUS: WATER
USE AND HYDRAULIC FRACTURING

 Shale gas formations brought issue to 
national attention

 By 2020, shale gas will be over 20% of 
total U.S. gas supply

 Water quantity
 Water quality – disposal of wastewater
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ABILITY TO TRANSFER WATER
BETWEEN COMMUNITIES

Interbasin Transfers
Refers to surface water
Groundwater Export

Use of water produced within a GCD 
but used outside the GCD



FINANCING THE STATE WATER PLAN
HB 4, HB 1025, SJR1

 Establish State Water Implementation Fund for 
Texas administered by TWDB

 TWDB governance changed to full time 3 
member board appointed by Governor

 Appropriate $2 billion out of “Rainy Day Fund” 
to fund SWIFT 

 SWIFT to be used for revolving loan program 
to implement State Water Plan



FINANCING THE STATE WATER PLAN
HB 4, HB 1025, SJR1

 Guidance on percentage for rural, 
conservation, & reuse projects

 TWDB establish system for prioritizing projects 
under legislative criteria

 Regional Water Planning Groups to prioritize 
projects accordingly

 SWIFT contingent upon passage of 
constitutional amendment in November



Questions?

Mary K. Sahs

marysahs@sahslaw.co
m

Sahs & Associates, P.C.
1700 Collier St.

Austin, TX 78704
(512) 326 2556


